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SIXTH DISTRICT COURT 
2011 SEP - 9 PM I M 5 
DISTRICT COURT, STATE OF UTAH 
COUNTY OF SANPETE 
160 North Main, P.O. Box 100 
Manii, Utah 84642 
Telephone (435) 835-2131 Facsimile (435) 835-2135 
STATE OF UTAH, 
Plaintiff, 
vs. 
JEFF LAMB, 
Defendant, 
MEMORANDUM DECISION AND 
ORDER 
Case No. 101600091 
Assigned Judge: Wallace A. Lee 
Defendant filed a Motion to Suppress. The motion has been fully briefed. The Court 
heard evidence on the motion in a hearing on 27 July 2011 - In addition, the Court heard oral 
argument from counsel concerning the motion on 7 September 2011. This motion is now ready 
for decision. 
DECISION 
Defendant's Motion to Suppress is DENIED. 
ANALYSIS 
At the evidentiary hearing on 27 July 2011, in response to questioning on cross 
examination, David IT Carter, state livestock theft investigator, testified he and brand inspector, 
Dell R. Jensen, received permission from Tyler Hunter to go onto his field which adjoins a field 
owned by Defendant. Their purpose was to investigate an alleged theft of livestock by 
Defendant. 
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Using binoculars, while standing in Tyler Hunter's field, Carter testified he and Jensen 
were able to see the cattle they suspected were stolen in Defendant's adjoining field. They 
determined the cattle were stolen by viewing their ear tags through the binoculars. Carter 
testified he could see from his vantage point on Hunter's property that two calves on 
Defendant's property belonged to another cattle owner, Mr. Kirby. With this information, Carter 
testified he and Jensen then entered Defendant's field through an unlocked gate to verify what 
they had seen with the binoculars.1 
Defendant argues when Carter and Jensen entered Defendant's field without first 
notifying him of their intentions and without his consent, they violated Utah Code Annotated 
Section 4-24-28(2) and Defendant's fourth amendment rights against unlawful search and 
seizure.2 The State counters that Carter and Jensen were lawfully on property from which they 
were able to view the allegedly stolen cattle, and in any event, under the open fields doctrine, 
Defendant had no reasonable expectation of privacy in an open field. Finally, the State claims 
Section 4-24-28(2) specifically authorizes entry into any premises where livestock are kept or 
!The Court does not have a transcript of the suppression hearing on 27 July 2011, These 
background facts are taken from personal notes written by the Court during the hearing. The 
Court is confident these notes accurately report the applicable testimony. 
initially Defendant also sought to suppress various statements he made claiming those 
statements were obtained by the brand inspectors in violation of Defendant's Miranda rights. 
However, at the suppression hearing on 27 July 2011, Defendant withdrew that claim. 
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maintained for the purpose of examining brands or marks, and brand inspectors are only required 
to obtain a search warrant if admittance to the property is refused. 
In any Fourth Amendment search and seizure analysis, the first question the Court must 
consider is whether there was a search. The Court concludes there was not a search in this case 
* proscribed by the Fourth Amendment because even though there was clearly governmental 
action, the Court finds the acts of the brand inspectors occurred in an open field where 
Defendant had no reasonable expectation of privacy, Oliver v. United States, 466 U.S. 170, 176. 
Therefore, as noted by the United States Supreme Court in Oliver, "government's intrusion 
upon the open fields is not one of those "unreasonable searches" proscribed by the text of the 
Fourth Amendment." Id. 
Nevertheless, Defendant argues Utah Code Annotated Section 4-24-28(2) supercedes and 
nullifies the open fields doctrine in Utah, because it requires officers to contact the owner of a 
field and ask permission to enter the field before doing so. 
The Court disagrees. When interpreting a statute, the Court is required to (1) look first to 
the statute's plain language with the primary objective of giving effect to the legislature's intent; 
(2) presume the legislature used each word advisedly and read each term according to its 
ordinary and accepted meaning; and (3) read the statute as a whole and interpret the provisions in 
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harmony with related provisions and statutes. Martinez v. Media-Paymaster Plus/Church of 
Jesus Christ of Latter-Day Saints, 164 P.3d 384, 396 (Utah 2007). 
In this ease, die plain language of Section 4-24-28(2) simply does not require 
enforcement officers to seek consent of the owner of a Held where livestock is kept before entry. 
In this way, at least with respect to fields, the statute mirrors the open fields doctrine. 
Though the Court understands and appreciates the logic of Defendant's argument, the 
Court is not willing to extrapolate a consent or notice requirement to be added to the first 
sentence of Section 4-24-28(2), by implication from the language of the second sentence of the 
section which requires a warrant if entry is refused. Likewise, the Court is not willing to nullify 
the application of the open fields doctrine simply because of the enabling language of Section 4-
24-28(2) relating to brand inspectors. 
Indeed, similar to the Fourth Amendment, Article 1, Section J4 of Utah's Constitution 
clearly affords constitutional protection only to "persons, houses, papers and effects against 
unreasonable searches and seizures.n Defendant does not cite any Utah decision which extends 
Utah Constitutional protection to open fields. 
The Court has carefully reviewed New York v. Burger, 4S2 US, 691 (1987), cited by 
Defendant, and concludes it does not apply to the facts of this case. The Court in Burger was 
considering a very different situation. The property at issue in that case was commercial 
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property in which the Court acknowledged the owner had a reasonable, though somewhat 
reduced, expectation of privacy. Therefore, the action of the officers in that case constituted a 
warrantless search proscribed by the Fourth Amendment unless there was a valid and recognized 
exception to the warrant requirement. The State of New York claimed the administrative 
inspection exception applied and that exception was carefully analyzed by the Supreme Court. 
This case is very different. The activity of the brand inspectors in this case took place in 
an open field, a place in which Defendant clearly has no reasonable expectation of privacy, 
Therefore, no warrant was required, and the Court need not consider any exception to the 
warrant requirement. On this basis, the Court is not required to consider the facial 
constitutionality of Section 4-28-28(2), and as applied in this case, it conforms with the open 
fields doctrine in all material respects.3 
Finally, even if the Court were to consider the open fields doctrine inapplicable in Utah 
for brand inspectors because of Section 4-24-28(2), the Court agrees with the State that there is 
a recognized exception to the warrant requirement for evidence which is found in an officer's 
3The analysis would obviously be different if the brand inspectors had entered a barn or 
other commercial building to conduct an agricultural inspection and suspected stolen livestock 
there. Then there would be heightened concern about the constitutionality of the statute and the 
Burger analysis suggested by Defendant would apply. 
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plain view. In this case that exception appears to apply at least to the officers1 observation of the 
allegedly stolen cattle from the Hunter property. 
For the plain view exception to apply, the Court must find: (1) the officer is lawfully 
present; (2) the evidence is in plain view; and (3) the evidence is clearly incriminating." State v. 
Humphrey, 138 P.3d 590, 594 (Utah App. 2006). See also, State v. Lee, 633 P.2d 48, 48 (Utah 
1981). 
In this case, Carter testified that before entering Defendant's field, he had permission 
from Tyler Hunter, the owner of a field which directly adjoined Defendant's field, to enter the 
neighboring field to observe cattle on Defendant's property. From that lawful vantage point, 
using binoculars, Carter and Jensen were able to see the two calves they suspected were stolen, 
in plain view, in Defendant's open field. Finally, Carter testified that from his lawful position, 
he was able to tell the calves did not belong to Defendant by observing their ear tags. Thus, the 
evidence in this case was clearly incriminating. 
As noted by the Utah Supreme Court, u[t]he constitutional interests protected by the 
prohibition against unlawful searches do not require the police to be less observant than the 
average person. Nor must a police officer avert his gaze from contraband because a criminal 
wishes to avoid detection. A desire to avoid detection of criminal activity does not ipso facto 
give rise to a protectable privacy interest." Id. 
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CONCLUSION AND ORDER 
The actions of Carter and Jensen in this case did not violate Defendant's Fourth 
Amendment rights. The evidence they gathered may be used at triaK Defendant's Motion to 
Suppress is DENIED. 
DATED this I 9 September
 2 0 ] u 
p i g ^ y s^«»d b-?\*im%%® A um 
Wallace A. LeeSSSSEtu 
Date: 20 n . mm 10:59:5$-$ew 
WALLACE A. LEE, Judge 
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CERTIFICATE OF NOTIFICATION 
I certify that a copy of the attached document was sent to the 
following people for case 101600091 by the method and on the date 
specified. 
BY HAND: BRODY L KEISBL 
BY HAND: DOUGLAS L NEELEY 
Deputy Court Clerk 
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BRODY L. KEISEL #9887 
Sanpete County Attorney 
ROSS C. BLACKHAM #0357 
Deputy Sanpete County Attorney 
Sanpete County Courthouse 
160 North Main-Suite 306 
Manti, Utah 84642 
Telephone: (435) 835-6381 
Facsimile: (435) 835-6383 
IN THE SIXTH JUDICIAL DISTRICT COURT IN 
AND FOR SANPETE COUNTY, STATE OF UTAH 
STATE OF UTAH, FINDINGS OF FACT 
AND ORDER 
Plaintiff, j 
vs. 
JEFF LAMB, 
Case No.: 101600091 
Defendant. Judge: WALLACE A LEE 
On January 28, 2011, Defendant filed a Motion to Sever Charges. The Court conducted a 
hearing on Defendant's Motion on March 9th, 2011. The Court now enters its following Findings 
and Order: 
I, The Court acknowledges that Mr. Lamb is presumed innocent at the time the 
Court considered Mr. Lamb's Motion to Sever. The Court has not heard all the 
evidence and enters this Finding and Order based on the information and 
recognizes that all the Court has at this point is the State's allegations and things 
the parties have argued about before the Court. 
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2. The Court began its analysis by examing Utah Code Annotated section 77-8a-l, 
dealing with Joinder of Offenses and Defendants. The statute provides that two 
or more felonies, such as in the case, may be charged in the same Information if 
each is a different count and if the offenses are either based on conduct that is 
connected together or alleged to be part of a common scheme or plan. 
X The Court went through an analysis to determine whether it found whether the 
State or Mr. Lamb would be prejudiced by joinder. 
4, The Court considered whether the offenses were connected together in their 
commission. The Court relied on Hildreth (238 P.3d 444, Utah App. 2010) in 
making its determination. Based on Hildreth the Court found that when there is a 
direct relationship between them because the conduct resulting in one charge was 
precipitated by conduct resulting in another charge. 
5, In this case, the Court did not find that the crimes charged in this case were 
connected together by one of the charges being precipitated by commission of 
other charges. The Court did not find a direct relationship between any of the 
charges. The Court did not find that the charges were based on the same conduct 
or otherwise connected together in their commission. 
6, Second, the Court also looked to Hildreth and considered in this case whether the 
charges were part of "a common scheme or plan". Based on Hildreth, the Court 
indicated that there does not have to be perpetrated in absolutely identical manner 
as long as there is a visual connection between the two or more crimes. 
7, The Court also realized it had to look at similarities between different counts. 
The Court considered the facts, the timing of the incidents in their totality. Have 
to look at factual similarities viewed in light of their temporal proximity to one 
another. 
8, The Court realizes there were differences between the different Counts such as 
different owners, different kinds of livestock, different days when the animals 
came to be in Mr. Lamb's possession according to the allegations; finally, the 
livestock were taken from different locations. 
9* The Court also finds there are a lot of similarities. The Court finds that the cattle 
ended up in Mr. Lamb's possession in quite similar ways each time, either 
because they became part of his herd as he was driving them from summer range 
to winter areas, or that they were hauled down from the summer range to the 
winter range. They were picked up in similar ways. 
10. There were different dates when the cattle allegedly came into Mr. Lamb's 
possession, but they were kept in his possession, all of them, for quite a long 
period of time, in fact, in the Court's experience, an unusually long period of 
time. The Court also finds it similar in that the cattle were all there when they 
were discovered by the Brand Inspector. 
11. The Court also finds similar that Mr. Lamb apparently come up with two 
different stories to explain why the cattle were there in almost every case. The 
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Court also finds that the cattle were branded by someone else's brand in every 
case. So there are similarities. 
12. All in all, when the Court considers how the cattle came into Mr. Lamb's 
possession, the Court finds that each occurrence was quite similar in each case -
how he came into contact with the cattle and how he kept them in his possession. 
The Court finds each occurrence similar. 
13* The Court also considered the timing of the alleged events. The Court 
considered Mr. Lamb's argument that the alleged crimes were committed when 
he acquired the animals, or alternatively, as the State argues, that the alleged 
crimes were committed when the cattle were discovered in Mr. Lamb's 
possession. To make this determination the Court referenced Utah Code 
Annotated, section 76-6-407, which here defines the crime. 
14. The Court interprets the statute to mean that the crime is committed when a 
person obtains the property of another person that he knows to have been lost or 
mislaid and does not take reasonable measures to return the cattle, or the 
property, to the rightful owner. Additionally, the Court interpreted the statute to 
require it to determine whether the person had a purpose to deprive either when 
he obtained the property or at any time prior to taking the measures of returning 
the properties to their owners. 
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15. It seems to the Court that there is a continuum here, that is, the person can have 
the purpose to deprive either when he first came into possession of the property 
or at any time before he returned the property to the owners. 
16. Here, the Court finds that the alleged crime was not committed when Mr. Lamb 
first obtained the cattle. Instead, the Court finds based on Mr. Lamb having had 
the cattle in his possession for in some cases over a year - all of the cattle for 
several months, without taking reasonable measures to return them to their 
owner, which he obviously knew were not his - that the crime was committed in 
this case when Mr. Lamb retained the cattle for an unreasonable amount of time 
without taking reasonable measures to return the cattle to their owners. 
17. Ultimately, the Court finds that the charges are sufficiently similar to conclude 
that there was a common plan or scheme. 
18. Next, the Court conducted an analysis to determine whether there was prejudice 
to Mr. Lamb if the Court allowed the crimes to be charged in the same 
Information, Again, the Court looked to Hildreth, which directed the Court to 
conduct a 404(b) analysis. 
19. In Mr. Lamb's case, the Court considered whether the evidence of the different 
charges is offered for a non-character purpose. The Court finds that the evidence 
is offered to prove what Mr. Lamb's intent was in having the cattle in his herd. 
The evidence is also offered to prove that he had knowledge that the cattle in his 
herd were not his animals. Additionally, the evidence is offered to prove absence 
Jeff Lamb Addendum 
of mistake or accident on Mr. Lamb's part. It seems plausible to the Court that 
Mr. Lamb could testify that he didn't know the cattle were in his herd, that they 
wandered into his herd and that it was a simple mistake, but the evidence of the 
other crimes could be used to establish lack of mistake or accident. Therefore, 
the Court finds that the evidence is offered for a proper, non-character purpose. 
20. The Court also finds that the evidence of the other crimes is relevant, as it does 
tend to make the existence of any factors of consequence more or less probable. 
21. The Court looked at the "Shickles" factors to determine whether there is unfair 
prejudice to Mr. Lamb. The Court found that the strength of the evidence in each 
count is fairly strong, the strongest being the count involving the two, black, bald 
faced cows because of the alleged testimony Mr. McFarlane that he asked Mr. 
Lamb three times if he had seen the cows and each time Mr. Lamb denied seeing 
them. However, the evidence in each count is fairly strong. 
22. The Court finds the evidence that while the cattle were allegedly brought into Mr. 
Lamb's herd at different times, they were discovered at or near the same time. 
The Court finds that the State has a great need for the evidence. Without the 
evidence, it would be difficult for the State to disprove the claim that it was an 
accident or mistake that the cattle were in Mr. Lamb's herd. There is little the 
State could provide in terms of alternative proof. 
23. The Court asserts that joinder would not arouse the jury to overmastering 
hostility to consider the counts together. In other words, if the Court were to 
sever the counts, the Court would likely allow the State to submit 404(b) 
evidence anyway. 
24. Therefore, after examining the totality of the case, the Court finds that the counts 
alleged by the State can be charged in the same Information and can be tried 
together. 
25. Thus, Mr. Lamb's Motion to Sever is DENIED. 
DATED Z\ SerfWUv 2011. 
JUDGE WAI.I.ACF A. 1 \X 
CERTIFICATE OF SERVICE 
1 hereby certify that on the / 3 day of September 2011,1 faxed and placed a copy in 
Defendant's counsel's box in the Clerk's office, a true and accurate copy of the foregoing 
FINDINGS OF FACT AND ORDER to the following: 
Douglas Neeley 
Attorney for Defendant 
63 South Main Street 
Ephraim, Utah 
Fax: (435, 283-5057 j y / ^
 y / ^ ^ 
Secretary L/ 
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SIXTH DISTRICT COURT 
2011 DEC-2 AM 8-28 
BRODY L. KEISEL #9887 
Sanpete County Attorney 
ROSS C. BLACKHAM #0357 
Deputy Sanpete County Attorney 
Sanpete County Courthouse 
160 North Main - Suite 306 * 
P.O. Box 157 
Manti, Utah 84642 
Telephone: (435) 835-6381 
Facsimile: (435) 835-6383 
IN THE SIXTH JUDICIAL DISTRICT COURT 
IN AND FOR SANPETE COUNTY, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff; 
vs. 
JEFF LAMB 
DOB: 05/01/1952, 
Defendant. 
JUDGMENT AND ORDER 
Criminal Number: 101600091 
Judge: Wallace A. Lee 
The above case came before the Court on November 2, 2011 for an Entry of Plea, 
The defendant was personally present and was represented by his attorney, Douglas L. 
Neeley. Brody L. Keisel, Sanpete County Attorney, represented the State. 
IT IS ADJUDGED that Defendant has been convicted upon a conditional plea 
of: 
X 1) Guilty; % 3) Not Guilty and a verdict of Guilty; 
2) No Contest; A) Not Guilty and a finding of Guilty; 
zimiJ^h^MmX^ 
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to the offense(s) of three (3) counts of THEFT, a Third Degree Felony ; 
X 1) As charged in the Information, 2) As charged in the Amended Information. 
The Court asked if the defendant had anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary was shown or appeared to the Court. 
IT IS ADJUDGED that for the offense of THEFT, a Third Degree Felony, the 
defendant shall serve a term in the Utah State Prison of 0 to 5 years and pay a fine in the 
amount of $9,533.00, which includes the surcharge and security fee. 
IT IS ADJUDGED that for the offense of THEFT, a Third Degree Felony, the 
defendant shall serve a term in the Utah State Prison of 0 to 5 years and pay a fine in the 
amount of $9,533.00, which includes the surcharge and security fee. 
IT IS ADJUDGED that for the offense of THEFT, a Third Degree Felony, the 
defendant shall serve a term in the Utah State Prison of 0 to 5 years and pay a fine in the 
amount of $9,533.00, which includes the surcharge and security fee. 
IT IS FURTHER ADJUDGED that the above prison sentences and fines are 
ordered to run concurrent with each other. The Court orders that all decisions in this case 
are considered final. All further proceedings regarding Sentencing of Defendant in this 
matter are continued, pending the outcome of Defendant's appeal. 
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RIGHT TO APPEAL 
You have the right to appeal this Judgment and Qrd&r ky filing a written 
Notice of Appeal within 30 days. 
DATED: 2o hJM^^ 201L _ J ^ i / ' VT 
% DISTRICT COURT JUDGE 
MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct unsigned copy of the above and 
foregoing Judgment and Order to the defendant's attorney, Douglas L. Neeley at 63 
South Main St., Ephraim, UT 84627 on this \& day of November 2011. 
ffl£&t£ ^.Biai^ 
Secretary ^ 
MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct signed copy of the above and 
foregoing Judgment and Order (o the defendant's attorney., Douglas L. Neeley at 63 
South Main St'.r Ephraim, UT 84627 on this _ / _ day of /fy}^./Cv201 1. 
•/ V P 
Secretary 
rfmsL-JLIJ£d±k**. 
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